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Positive Approaches Foreword

“In essence, Positive Approaches is a worldview, in which all individuals are treated with

’

dignity and respect, in which all are entitled to Everyday Lives.’

—Beth Barol, 1996

The first issue of the Positive Approaches Journal was published in the summer of 1996 and
focused on positive approaches in four main domains, environment, communication, assessment
and “hanging in there.” In the 23 years since that first edition, we have rebalanced our system so
that most people are served in community versus facility settings. During this time, we have also
witnessed significant advances in our understanding of trauma, brain development, genetics and
treatment options. In spite of these advances, the lessons from that first edition of the journal still
hold relevance for us today because, as a system, we still face challenges in supporting people
with co-occurring intellectual or developmental disability and a serious mental illness to live

Everyday Lives.

As our service systems continue to move away from institutional and congregate care and toward
supporting people to be fully engaged in their communities, the need to revive the Positive
Approaches Journal became clear to us. People who have dual diagnoses face some of the
greatest challenges for true inclusion and being connected with their communities. We need to
work together to develop best practices and appropriate services and supports. The Positive
Approaches Journal is part of a broad effort to build this capacity and support best practice in
service delivery for people with dual diagnosis. The Journal will also allow us to share,

communicate, and collaborate as we address this very important issue.
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We are eager for the submissions that will come from practitioners and theorists here in
Pennsylvania that will drive innovation at all levels in our service systems. It is truly very
exciting to begin publishing the Positive Approaches Journal again. It is with great pleasure that

we present, to you, the Volume 9, Issue 1.

Kristin Ahrens, Deputy Secretary Valerie Vicari, Acting Deputy Secretary

Office of Developmental Programs Office of Mental Health and Substance

Abuse Services
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Positive Approaches Journal Mission Statement

To improve lives by increasing capacity to provide supports and services to individuals with
mental health and behavioral challenges, intellectual disabilities, autism and other developmental
disabilities, using the guiding principles of Everyday Lives and the Recovery Movement.
Through case studies, articles, interviews, and related academic sources, Positive Approaches
Journal will strive to feature resources, observations, and advancements that are relevant and

timely to professionals and supporters.
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Introduction

| have worn many hats during my legal career over the past 43 years: as a federal prosecutor, a
state prosecutor, a criminal defense attorney, a Parole Board Member, and a State Court Judge.
However, | also acquired invaluable, non-legal insights as the father of a 30-year-old man who
lives independently with the challenging cocktail of autism, anxiety and ADHD. While the books
about autism that | collected over the years are informative, | found that the skills learned as a
parent and engagements with other supporters were more helpful for my responses to those autistic

individuals whom | encountered in the legal system.

The Criminal, Civil, Family and Orphans Divisions of the courts in Pennsylvania provide the
judicial framework for the resolution of disputes. Involvement in the adversarial system is stressful
and challenging for neuro-typical adults and children but is even more so for neuro-diverse
individuals. Although researchers have come a long way since the work of Dr. Leo Kanner and
Dr. Hans Asperger in the 1940’s, the various divisions of the justice system still have much work
to do when dealing with participants who may be struggling with disabilities. It remains essential
that all stakeholders in the legal system continue to provide thoughtful training -- and effective
communication -- to all participants in order to ensure continued improvement of the way people

with disabilities are treated within those systems.

- William F. Ward is a partner in the law firm of Rothman Gordon, P.C., of Pittsburgh,

Pennsylvania.
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Data Discoveries
The goal of Data Discoveries is to present useful data using new methods and platforms that can

be customized.

Data Hunting: Finding the right source for your research question

An important first step to answering a research question is determining available data and how
you might use it. In this issue of Data Discoveries, a guide to evaluating data sources is presented
to help you be an informed consumer of data and give you the tools to discover data on your

own.

5 Considerations to Finding Data

Step 1 — What question(s) are you trying to answer with the data?

When starting a search for data, it is important to know what question(s) you want answered. In
fact, the best way to start off any search for data is to simply ask your guestion in a search engine

such as google to generate ideas about where to find data sources.

Step 2 — Are you looking for a data on a specific location or geographic region and/or time

period?

Once you’ve located a potential source for the data on a trusted site, it is time to consider the
specifics of the data you’re looking for. Would you like to see the results for the entire country or
just for your country? Is it important that this data was collected in recent years? Or do you want

to see how rates have changed over the past 20 years?
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Step 3 — Are you looking for data on a specific population?

Now that you have the location and time period in mind, it’s time to think about your target
population. Do you want to see results by gender or age group? Many sources of data stratify
results by subgroups — this is the time to explore your data source to see if it is able to provide

the specific data you need.
Step 4 — Once you find data, how do you interpret the results?

Once you’ve found a trusted source that is able to provide answers to the above questions — how

do you make sense of the charts and graphs that may be used to explain the results?
Step 5 — What is peer reviewed literature and how can | use it?

Google Scholar and Pub Med are free resources to search for research studies that have been
reviewed by academic peers and published in journals. Peer review is helpful because it ensures

there has been input and guidance from research experts.
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Attention to Detail
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Legends are included in graphs and charts to help the reader interpret colors, symbols,

characters, etc. that may represent aspects of the data. Information buttons may also be included

in more complex data visualizations to provide readers with additional directions on how to

navigate the data and interpret findings.

i
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Reading

When reading any type of visualization, it is important to pay attention to the title, footnotes,
legends, or any other features that are included to help you interpret the data. Many graphs

include a X and Y axis, these will allow you to quantify what is being shown in the data.
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Understanding

Raw data refers to data that has not yet been processed by researchers. Although this type of data
can be valuable if you are able to perform analysis, it might be difficult to interpret the results.
Incidence represents the number of new cases of a disease which is calculated by dividing the
number of new cases by the number of people at risk of getting the disease. Prevalence
represents the total number of cases of the disease that exist in a population, including new and

existing cases.

b

4‘ Incidence
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Example 3
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Research Green & Red Flags

There is a lot of data and research articles out there, but how do you know what is a good data
source and what is a bad data source? Here are a few green and red flags of research to help you
find a trusted source. Green flags typically show that a source is trustworthy, where sources with

red flags should be treated with caution.

Green Flags

Trusted Sources

There are many organizations that are not making a profit to publish data results. Most websites
that end in “.org” are non-profit organizations. Websites that end in “.gov” or “.edu” are not used

by for profit corporations.

Large Sample Sizes

How many people are included? Large sample sizes are more likely to represent communities

and populations, leading to more generalizable results.

Peer Reviewed

Peer reviewed research studies are reviewed by academic peers and published in journals. These
sources are generally trustworthy because the peer review process ensures there has been input

and guidance from research experts.
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Red Flags

Sensationalized Headlines

If the results seem too good to be true, you should be cautious when reading the article or report.

Small Sample Size

How many were people included? Aside from single study research designed, such as case
studies, small sample sizes should be viewed with caution. If data is gathered only by looking at
a small, select group of individuals the results from that data may have limited application, or

generalizability.

Data is Only Available in Social Media/Blog Post

If you cannot find the original source from the social media or blog post, the data being shown is
probably not reliable. If could be someone’s personal opinion and hasn’t been reviewed by other

researchers
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Autism, Sexual Development & the Criminal Justice System

Lawrence A Dubin

Last year | was giving a speech before a few hundred people and | posed this question:
Has anyone ever had the experience of waking up when everything seemed to be in order
and then something unexpected happened that same day that was life changing? Many
people raised their hands expressing the sentiment that life is highly unpredictable and

that we all live in a vulnerable state.

On October 7, 2010, my life changed radically. | was driving to the law school where |
teach. It was a beautiful fall day. I had just left a restaurant after having a hearty
breakfast, feeling that life was as good as it gets. Seemingly, out of nowhere I received a
call on my cell phone from an FBI agent informing me that my autistic son's apartment
had been the subject of a search warrant based on the belief that there were illegal images
on his computer. The agent advised me to go to his apartment immediately as he was in a
terrible emotional state. As | made a U-turn to see my son, | knew that from that day

forward, my life would never be the same.

As both a lawyer and a law professor specializing in the area of legal ethics, | have had
a lot of faith in the importance of teaching law students about the role lawyers play in
searching for justice especially in criminal cases. | believed in our legal system. | knew

this system was not perfect, but | also believed it to be the best in the world. My faith in
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that system was shattered when my son was arrested for a non-contact sexually related
federal offense that was committed in the privacy of his apartment - possession of child
pornography. What | came to later understand as a result of this harrowing experience is
that many people with autism are vulnerable to falling into the criminal justice system
without any understanding of why their conduct was criminal. In other words, a criminal
act may have technically been committed, but without any intent, in part, due to the
characteristics of being on the autism spectrum. Instead of using my son's case to explain
how the legal system can misunderstand and mistreat people on the autism spectrum, |
am going to use a case study of another case of an autistic man who was charged with a
similar offense. | have already written extensively about my own experience: Caught in
the Web of the Criminal Justice System: Autism, Developmental Disabilities, and Sex
Offenses co-written with Emily Horowitz, Ph.D*. The sources for the information provided in
this article are supported within the contents of this book.

My objective in writing this article is first, to inform parents and other people who may or
may not be professionals who provide important support for people on the autism spectrum
and second, to expand the knowledge and understanding of defense lawyers, prosecutors,
and judges who operate the criminal justice system and allow them to view the increasing
number of men being diagnosed on the autism spectrum who are or have been charged with
certain types of sex crimes more compassionately. These people need to receive appropriate
mental health services in order to understand the social prohibitions of what they have done.
These services may simply be to provide adequate sex education specifically designed for

people on the autism spectrum.
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When those who operate the criminal justice system misread this population as posing a
serious danger to children and others, tragic consequences can burden the lives of
individuals with autism including a criminal record, incarceration, and becoming a

registered sex offender.

The diagnostic criteria for an autism spectrum disorder focuses on persistent deficits in
social communication and social interaction. What is not specifically mentioned is how
these major deficits can impede normal sexual development from the moment of birth into
adulthood. Those on the autism spectrum have great difficulty making friends or having the
verbal skills to socialize with others. Yet the subject of viewing people on the autism
spectrum as sexual people who, due to their disability, have roadblocks to learning and

experiencing normal sexual development is ignored.

Sex is a difficult subject for parents to discuss with their children, but much more so for
parents with children on the spectrum. Yet, these defined deficits for people on the
autism spectrum help to explain how such difficulties surrounding healthy sexual
development are not their fault. This omission of deficits in normal sexual development
as adiagnostic characteristic of autism has furthered the lack of understanding of autistic
defendants within the criminal justice system. Just as a blind person should not be treated
the same as a person with normal sight in a criminal trespassing case, an autistic person
who has been diagnosed as having the characteristics of mind blindness, or theory of mind,
(i.e., lacking a natural ability to form an awareness of other people's thoughts) should not be
treated the same as a neurotypical person in evaluating certain types of criminal sexual

offenses.
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What also adds additional difficulty in assessing someone on the autism spectrumin a
criminal case, is that they often have normal or even above-normal intelligence.
However, they also have a large gap between intelligence and social development which
is not clearly visible. Social research establishes that those with ASD typically possess
social skills far below their age group yet are normal in their biological sexual

development?.

Their hormones are age appropriate, but their lack of social skills make having direct and
normal sexual experience nearly impossible. In addition, their intellectual development
may cause them to appear extremely skilled in computers or highly competent in

mathematics as well as in many other areas of their interest.

Some background information is offered to better understand the case study mentioned
hereafter. The crime of possessing child pornography is a rabbit hole for many people on
the autism spectrum to violate without any intent to do so. This crime is usually
committed through a computer which is a common way for autistic people to learn about
the world without having to engage in socializing with others. This criminal act is done

in the privacy of one's dwelling.

With most crimes, prosecutors are required to prove that the accused not only committed
the criminal act, but also had the intent/requisite state of mind to violate the law. The
federal law criminalizing unlawful images on a computer in the case study presented does
not require any proof of state of mind, only the presence of the illegal images on one's
computer. The mind blindness of people with autism masks the illegality of this crime

and leads the users to the reasonable assumption that these images aren't illegal
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otherwise they wouldn't be on the computer. Furthermore, there is no disclaimer

informing potential users that viewing these images is a federal criminal act.

In an unbiased study of adolescents in Pennsylvania charged with various sex crimes, it
was found, after a thorough clinical evaluation, that 60% of these teens were diagnosed
on the autism spectrum. Is there any possible explanation why such a large percentage
of those on the autism spectrum might be swept into the criminal justice system3?

Dr. Ami Klin, Head of the Autism Department, Emory University, has stated that
people on the higher end of the autism spectrum have, "a disability of social cognition,
social learning and communication [...] Adults, even those with high measured intelligence,
may, in a practical sense, function like much younger children both emotionally and in their
adaptive (life skills) behavior. Expectations for their understanding, skills and abilities are

misplaced if development is based on 1Q and chronological age*."

Gary Mesibov, Ph.D., arespected international expert in autism has stated, "people with
ASD often get into trouble without even realizing they have committed an offense.
Offenses such as [...] child pornography and stalking [...] would certainly strike most of
society as offenses that demand some sort of punishment. This assumption [...] may not

take into account the particular issues that challenge an ASD individual®."

John Elder Robison, a best-selling author who is on the autism spectrum, states that
autistic defendants who are charged in sex crime cases, "needed much more help than
punishment. Ignoring that reality is like ignoring the teachers who locked autistic people
in basements at school when | was a kid®" Experts in autism view the actions of those on

the spectrum differently than criminal prosecutors. These experts understand the behavioral
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impact of ASD on the person's undeveloped sexuality whereas a prosecutor may see that

same history as being irrelevant to the crime committed.

Case Study

An adult man in his 30's, who I will refer to as Jeff (not his real name), was charged with
the federal crime of possession of child pornography punishable up to ten years in
federal prison. Both of his parents are highly trained professionals. Jeff's defense lawyer
had represented over sixty men facing similar charges and was aware of their
vulnerability and lack of understanding as to the criminal nature of their acts. Jeff was
diagnosed with Asperger's when he was 11 years old. As a young child he displayed a
lack of social interest in other children and had significant neural developmental
impairments. While at times displaying unusual behavior, testing showed he had a gift
for understanding mathematics and computers while his nonverbal reasoning, reflecting
his social skills, scored a 20point gap from his verbal reasoning. In other words, his social

skills substantially lagged behind his intelligence.

During his adolescence and into adulthood, Jeff's severe social delays and other
neurological symptomology led his parents to assume that he showed either no sexual
interest or that it was severely delayed. Sex did not seem to be on his mind and his
parents felt inadequate to discuss sex with Jeff in a meaningful way. The many therapists
who had worked with Jeff also seemed to lack the competence to broach the subject of sex
with him. In fact, Jeff had not experienced any type of sexual experiences with other
people. Nevertheless, his parents felt optimistic about Jeff's development because his

knowledge of computers could lead to future employment opportunities.
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Onthe day that their lives suddenly changed forever, Jeff’s parents remember attending a
church service and giving thanks for the progress their son was making. Soon after
coming home, there was a knock at the door. Jeff's father opened the door to men
dressed in camouflage, wearing helmets and bullet proof vests who barged into his
home. The entire family, father, mother, son, and teenage daughter were ordered to drop
to their knees and put their hands behind their backs. They grabbed Jeff from his bed and
brought him to the living room. They then searched the home. After doing so, they took
Jeff back to his room and told him he had child pornography on his computer and
obtained a confession from him. Jeff was taken to a police station and later released to his

parents the same day without any restrictions being imposed on him.

The family's entire criminal history consisted of one traffic ticket. Over the next three years,
nothing further happened in relation to this event. Thereafter, Jeff wassuddenly and
unexpectedly notified that he was being arrested for the federal crime of possession of child
pornography. Jeff’s parents were shocked that their socially reclusive and neurologically
quirky son who had shown no interest in sex would be arrested for a serious federal crime.
They were also shocked to learn that such sexually illicit material not only existed on the
internet, but that it was easily accessible, free of charge, and without any explicit warnings being

given that that possession of these images was a federal felony.

The government clearly didn't see Jeff as a danger to society as no restrictions had been placed on
his life during the interim period before charges were brought against him. His parents hoped that
the federal prosecutors would understand how a person with autism who lacks the social skills
engaged in sexual development could use a computer to view images as a way to learn about his

sexuality in the privacy of his home. Experts in autism understand that viewing these images of
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minors does not indicate a desire to engage in sexual activity with them because that would

require a higher level of social skills’

Once charged with this crime, Jeff lost his job, was required to wear an ankle bracelet, lost his
freedom by being placed in home confinement, and had to report to a pretrial officer on a regular
basis. Two more years passed during which time Jeff’s parents paid thousands of dollars in legal
fees for legal representation, and expert witness evaluations and reports. Jeff agreed to plead to a
reduced charge of transporting obscene materials. Since this criminal conviction would not be for
child pornography, there was the reasonable assumption that incarceration and registration as a sex

offender would not be punishments for Jeff.

Unfortunately, that assumption was proven wrong. Even though the prosecutors in Jeff's case did
not ask incarceration, the federal judge who presided in his case sentenced him to three years in a
federal prison that was six-hundred miles from his home. Upon Jeff' s release from prison, he

was ordered to register as a sex offender.

How could our legal system allow such a miscarriage of justice to occur? The answer is this:
experts in autism have a completely different understanding of individuals with ASD than
prosecutors do. Whereas autism experts understand that most men with developmental
disabilities, like Jeff, are not dangerous and that they may unwittingly commit criminal acts
without any intent to violate the law, prosecutors mistakenly view anyone who possesses these
illegal images as being extremely dangerous and likely to hurt children. The data on this issue

supports the position of the autism experts.

The good intentions of laws that are enacted to protect vulnerable children cannot be

rationalized if the cost is the dehumanization of another vulnerable population - those with
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developmental disabilities who pose no danger to others. Jeff represents a class of people who

are being victimized by the government without any benefit to the public. Jeff's father said that

when he was dropping his son off at the prison where Jeff was to serve his three year sentence,

he looked his son in the eyes, told him he loved him, and then drove a few miles away and cried

like he had never cried before.

As is true for most parents with a child on the autism spectrum, Jeff's mom and dad were always

there to protect their vulnerable son from others, including insensitive teachers, unhelpful

therapists, and the bullies who taunted Jeff at school or at work. Leaving his son to be a prisoner

at a federal penitentiary six-hundred miles away meant that he could no longer protect Jeff as he

had always done. Knowledge of that fact permanently broke his heart.

Advice

To Parents:

1.

2.

Understand your child is a sexual person even if he or she shows no interest in sex.
Monitor the use of your child's computer.

Get the best professional support that you can for your child.

Make sure your child understands that if ever questioned by police, toinform the
officer that they are on the autism spectrum and that they should not make any
statements unless their parent or a lawyer are present. Otherwise, the police will likely

take advantage of your child in acquiring an incriminating statement.

To Therapists:

1.

Only work with people on the autism spectrum if you possess expertise in autism and

understand the social and sexual issues that they must confront.
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Be aware of the dangers and pitfalls your client could face if encountering the legal

system.

To Others Who Serve This Population (e.g., group home staff, behavioral specialists, etc.):

1.

Report any observed sexually inappropriate behavior to professionals who are available to
properly provide the necessary assistance.
Inform parents about any sexual norms that are misunderstood by their child if they can

seek further helpful professional interventions.

To Prosecutors:

1. Remember that your legal and ethical goal is TO SEEK JUSTICE. That means that a

criminal conviction is not always the best objective to achieve in the case of a person
with a developmental disability.

When dealing with a defendant on the autism spectrum, determine whether the
charged offense is related to his/her developmental disability and whether the
person is a danger to society. Use reasonable discretion to divert the person from
the criminal justice system. Instead provide conditions that will ensure
appropriate sex education and other mental health support to prevent any further

criminal acts from occurring.

To Defense Lawyers:

1. Do not represent a person on the autism spectrum without a complete knowledge

of whether the crime charged is related to the characteristics of their

developmental disability.
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2. Your important task is to gather highly qualified experts who can help prosecutors
understand that your client is not dangerous and needs mental health support
rather than a criminal conviction.

3. Fight to keep your client from being incarcerated or becoming a registered sex

offender.
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Collaboration to Continuity: A Case Study Narrative on Berks County’s Mental Health

Forensic Diversion Program

Brandon Sands and Jillian Gosselin

Abstract

The number of individuals with mental illness diagnoses incarcerated each year continues to grow.
Individuals with mental illness diagnoses often stay in jail longer, are less likely to post bail than
those arrested for similar offenses and are more likely to experience significant delays in case
processing than those who do not have a mental illness diagnosis®. “Research has identified that
the criminal justice system may contain bias toward individuals with mental health diagnoses and
has documented instances of improper treatment of individuals with mental health diagnoses while
incarcerated?.” While many jails and prisons continue to be ill-equipped to provide adequate
mental health care; these facilities are often where individuals first receive treatment and are
identified as having a mental health condition?. Incarceration often exacerbates already present

mental health symptoms and lends itself to the development of additional mental health concerns.
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Introduction

Prevalence of mental illness diagnoses among local jail inmates are very high. One in six inmates
who had a mental illness received treatment since detainment. Just over a quarter (26%) of jail
inmates who had a diagnosed mental illness, compared to a fifth of those without, had served 3 or
more prior incarcerations®>. While incarcerated, 19% of jail inmates with mental illness were
charged with violating facility rules compared of to only 9% of the overall inmate population.
Those with a mental illness were three times as likely to be injured in a physical altercation since

admission (9% compared to 3%).

The majority of offenses being committed by those with mental illness are minor such as
trespassing, public intoxication, and other nuisance offenses®. These individuals are often arrested
multiple times for similar offences over short periods of time and their risk for arrest is often

increased due to substance use, homelessness, and unemployment.

Mental Health (MH) disorders are highly correlated with substance abuse (SA). About 76% of
local jail inmates who had a mental health diagnosis also met criteria for substance dependence or
abuse?. There are an estimated 4.2 million adults living with a Co-Occurring Disorder (CODs),
which is a diagnosis of mental illness along with a substance abuse diagnosis*. Many times, CODs
can influence and aggravate each other when left untreated?. Although improving considerably,
only 12% of offenders with CODs received services for both disorders in 20122. Over 76% of State
inmates with a MH disorder have a co-occurring SA disorder. Inmates with CODs have much
higher rates of homelessness (133% higher), past physical or sexual abuse (58% higher) and

parents who also were abused (71% higher)?.

Due to offenders facing multiple barriers to rehabilitation and crime-free lives and those with

mental illness diagnoses being at a substantial disadvantage, forensic diversion and The Stepping
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Up Initiative were developed. Forensic diversion aims to assist an individual with mental illness
to avoid or reduce jail time by linking them to community services. In many cases, where their
charges are minor and the sanctions are limited, individual can be linked to community-based
services without any reduction in jail time®. In diversion programs, early screening and
engagement is key to minimizing contact with the justice system and even avoiding a short jail
stay. The Stepping Up Initiative acknowledges that those with mental illness are overrepresented

in the jails and are taking a toll on the criminal justice system.

Stepping up Initiative

The Stepping Up Initiative was launched in 2015 by the National Association of Counties, the
Council of State Governments Justice Center, and the American Psychiatric Association
Foundation to mobilize local, state, and national leaders to achieve a measurable reduction in the
number of individuals in jail who have mental illness as the number of those incarcerated with
mental health illness diagnoses has far surpassed those receiving treatment in hospitals. Berks
County was chosen as one of eleven Innovator Counties across the nation and the first in
Pennsylvania who are using the Stepping Up suggested three step approach which includes
establishing a shared Serious Mental IlIness (SMI) definition across criminal justice and behavioral
health systems, ensuring everyone who is booked into jail is screened for a mental illness

diagnosis, and regular reporting on this population.

Mental Health Forensic Diversion & Case Management Program in Berks County,
Pennsylvania

Forensic Diversion is a program of the Berks County Mental Health & Developmental Disabilities
Program (MH/DD) in partnership with Service Access Management Inc. (SAM) to reduce the

incidences of individuals with identified and/or suspected mental illness from being incarcerated,
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reduce lengthy stays of incarcerations due to lack of supports, and decrease recidivism and/or
police contact after release from higher levels of care. The Diversion team consists of the
individual served, MH/DD, Diversion Specialist and Forensic Blended Case Manager, Criminal
Justice Agencies (Police, District Attorney, Jail, Probation/Parole, and Public Defender), mental

health agencies, and family members.

The Diversion Specialists (both licensed clinicians) meet with individuals to determine if they are
appropriate candidates for services. Appropriateness for services is defined as a person living with
the following: mental illness diagnosis, current criminal justice involvement, and reduced
imminent risk to the community. If an individual is deemed appropriate for a diversion plan, the
Diversion Specialist will make recommendations to the Courts as to specific conditions to reduce
and/or eliminate charges. Some conditions may include; stipulated treatment compliance,
compliance with medication management, participation is assigned community wellness
programs, and oversight with mental health case management supports. Most commonly, these
stipulations are regulated with unsecure bail conditions which are then monitored through Pretrial
Services. Forensic Blended Case Managers (FBCM) monitor compliance to the Mental Health
Forensic Diversion Program and meet weekly with individuals on an active diversion plan. If
conditions are not followed and the person is not engaging in services, bail can be revoked, and

further criminal charges pursued.

Within the past 2 years, the Mental Health Forensic Diversion Program (MHFDP) in Berks County
expanded to include 17 one bedroom, fully furnished Forensic Housing apartments in partnership
with another local treatment provider to address the issue of homelessness that many individuals
face. Every individual who is accepted into the Forensic Housing program works with a housing

case manager through a contracted agency as well as a FBCM through SAM.
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The goal of FBCM is to assist individuals, both currently in the penal system and former inmates,
to connect to the system of supports and programs available that help them achieve their wellness
and recovery goals. FBCMs meet with individuals within the county jail system to determine
eligibility for case management, assess individual’s needs, and develop goals prior to their release.
Forensic case managers also assist released individuals to access appropriate community resources

and coordinate mental health services.

Sequential Intercept Model

As stated above, individuals with mental illness are overrepresented in jails and prisons. It has
been our program’s observation that correctional facilities are not intended to be mental health
treatment facilities and are unable to service in this capacity. In addition to mental health symptoms
worsening during incarceration, individuals experience a disruption in treatment as well, if they
were receiving community-based treatment prior to their arrest and detainment. The Sequential
Intercept Model (SIM) outlines several points at which a person with mental illness can be
“intercepted” and kept from going further into the justice system (see Chart 1 below). Berks
County’s Diversion Specialists utilize the SIM for every diversion. Six different intercepts have
been identified by the SIM: Intercept 0: Community Services encompass the early intervention
points for people with mental health issues before they are arrested and involves other agencies
outside of the justice system such as Crisis Intervention services; Intercept 1: Law Enforcement
and/or other first responders are often the first to encounter an individual experiencing a mental
health crisis. This intercept includes all pre-arrest diversion options and concludes when someone
is arrested; Intercept 2: Initial Detention/Initial Court Hearings include post arrest diversion
options which include treatment instead of incarceration or prosecution. Strategies are used at this

Intercept to screen for mental health issues, divert individuals through pre-trial services for low
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level offenses with treatment; Intercept 3: Jails/Courts concentrate on individuals who are being
held in pretrial detention and are awaiting disposition of their criminal case(s). Specialty treatment
courts may be offered at this intercept; Intercept 4: Reentry addresses continuity of care between
the jail system and mental health providers in the community; and, Intercept 5: Community
Corrections includes probation and parole and offers alternatives to technical violations that would
usually result in jail time. Diversion specialists can engage an individual with mental illness at any

one of these six intercepts.

Chart 1. Sequential Intercept Model
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Berks County Mental Health Forensic Diversion Program Overview and Case Studies

The Berks County Mental Health Forensics Program was developed January of 2011. Its initial
growth came from a collaborative joint effort between Berks County’s Office of Mental Health
and Developmental Disabilities (MH/DD) and the county’s pre-trial service provider with a
preliminary focus to offer diversionary assessments and evaluations for defendants at the Common
Pleas Level of pretrial judiciary commitments. With an initial purpose to integrate diversionary
supports and options that would serve as alternates to incarceration of the “mental health forensics”
population, early findings concluded that a broader scope of what a mental health forensics

population would need to be redefined.
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As the program developed and more focus was on redefining the mental health forensic population,
it became clear that more intercept and diversionary efforts were needed at the arresting intercept
point. Berks County quickly began a course of mental health forensics training, education,
collaboration, and communication with all judiciary, criminal, justice, law enforcement, and
mental health stakeholders. Numerous levels of intercept mapping were developed to help assess
where the largest need was present and to intercept non-imminent risk mental health arrests,
provide jail diversion at the pre-arrest point, and decrease non-imminent risk defendants at the
magisterial district court and arraignment intercept points. It is with these intercept points of
recognition that the Mental Health Forensic Diversion Program (MHFDP) was created and

implemented real time psycho-forensics assessments at the arresting intercept point.

Berks County’s MHFDP quickly became a resource for Berks County’s 42 different law
enforcement departments. The police department’s reception of the MHFDP was nothing short of
outstanding. By offering the police departments a specialized program that increased police officer
awareness and training in dealing with mental health contacts, the number of incarcerated, low-

risk mental health offenders decreased.

To date, 633 mental health forensics diversions over the past eight years have been completed
including 326 police encounters interventions and only 33 cases of re-arrest by diversion clients
while in the program. Finally, the most impactful and prideful fact, of the 326 arrest point
diversions with police, only twice did a police officer disagree with the recommendations at two
separate intercept points. This demonstrates the exceptional quality of collaboration, community
support, and citizen empathy that occurs when varying county offices are in complete agreement

with and understand the need to improve mental health supports.
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Below are two case examples that will highlight our programs efforts in supporting the mental

health forensics population.

Presentation of Mental Health Forensic Diversion Intercept Point Case Examples

Case Example I: John Doe Mental Health Forensic Diversion Intercept Point 3(A2)

Mental Health Forensic Intercept Narrative (A2) for John Doe

Berks County Mental Health Forensics Program received a contact from a rural police department
in Berks County asking for a diversion specialist to complete a psycho-forensic evaluation for
diversionary options on scene where several imminent risk factors are present: self-harm, threats
of harm, weapons, and aggregated assaultive behavior. The Police Officer on scene also reported
that, despite the imminent risk threat, he is concerned that John Doe may have underlying mental

health concerns, and that jail may not be the most appropriate level of care for John Doe.

Mental Health Forensic Presenting Narrative (A2):

The psycho-forensic diversion specialist arrived on scene to a moderately secluded single home in
a rural township of Berks County. On scene were five police officers, two EMT’s, and two
firefighters. Along with the first responders are John Doe, his mother, father, brother, and four on-
looking neighbors. The time of day was approximately 8:30pm on a Friday in late summer. The

home was clean but unorganized.

The police officer reported that John Doe and his sibling engaged in a physical altercation, of
which John Doe threatened to kill his brother with a knife. The police officer reported there have
been multiple calls to the home for similar complaints and added that there is a history of marijuana

and alcohol use in the home and by the brothers. It was also reported that John Doe had written
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$5,000.00 worth of fraudulent checks from his father’s checking account. John Doe used the
checks to purchase a cache of firearms, parts, and accessories. The police reported no known

criminal behaviors to harm others or threats of illicit weapons usage.

In meeting with John Doe’s mother and father, both report an exacerbated history of mental health
treatment and medical concerns. They reported that John has been diagnosed with various mental
health disorders over the past four years and that John Doe displays erratic and psychotic type
behavior. The parents reported that John has active charges pending in another county for a DUI,
trespassing, and damage in excess of $1,000.00. These charges were a result of John becoming
agitated and aggressive after an altercation with his brother over a video game which led John to
consume alcohol and smoke marijuana, which led to him crashing his car into a local grocery store.

His mom reported that behavior as being out of character for him.

During conversation, his parents reported that they have been divorced for three years. They
described their relationship as poor at best and the family’s typical home life is unhealthy and
unsupportive. Dad reported that John’s grandfather is an avid gun collector who taught John about
the craft of making firearms. Dad continued to report that John is a marksmen on several area
shooting clubs and that John possesses the ability to hit a bullseye from 300 yards away, and that
he was very concerned as John decompensates more frequently. It was explained that John was a
straight A student as a high school sophomore three years ago. John suffered a concussion from
football three years ago and that they noticed depressive fugue type states. Additionally, John
experienced three more concussions since his sophomore year in high school and the concussions

went primarily untreated; although, he did seek medical attention via area emergency departments.

Brief Real Time Psycho-Forensic Assessment (A2)
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A real time psycho-forensic assessment was conducted on scene to determine the motive of
criminal behaviors, psychopathology, and imminent risk. Upon meeting with John, it was evident
that he was experiencing acute features of anxiety, instability of thought, and mild depressive
features. His overall presentation was best described as engaging in posture, articulate of content,
and distracted in reality-testing. He did not present any psychotic features or expressions of self-
harm. He was easily distracted by the overall energy surrounding the current intervention. He
reported acute and heightened anger feelings and thoughts as explained by John: “sometimes I get
like this and I don’t know why, my brother really did nothing wrong. I just get so angry and I can’t
control it.” He continued to state, “I don’t hear voices, I don’t usually feel out of control, I never
want to hurt anyone. Just I get this feeling when I can’t think right. Like my brain is out of control.”
John reported an extensive history of acute, unprovoked angry states. He described these states as
out of his control and reckless. John reported some drug use with marijuana and minimal alcohol

use, which began about 2 years prior.

As the conversation continued, John maintained a cooperative and engaging tone and posture. He
appeared labile for the most part of our conversation, and was talkative and expressive; however,
his mood was flat. He continued to state, “I probably would have killed my brother and I have no
idea why. I just get so angry I don’t know why.” When asked about the cache of firearms parts he
purchased with his father’s blank checks he replied, “I don’t know what I was going to do with

them, probably nothing good.”

It is also noted that John’s family offered the following information: John had multiple concussions
that were untreated the past four years, he had numerous mental health interventions and treatment

with minimal success, John is highly intelligent and had full academic scholarships to three



Gosselin & Sands 37

universities, and he has displayed unprovoked aggressive and dangerous behaviors multiple times

since his first concussion.

The following recommendations were made as a result of the assessment and rationale: detainment
to jail on the current charges was needed to eliminate any imminent risk and provide a level of
safety for John and the community, of which he would not receive in an inpatient mental health
facility. John presented with several Traumatic Brain Injury (TBI) markers that lead this writer to
rule out mental health primary concerns; due to this, an inpatient psychiatric admission would
serve no current purpose. Exploration of adequate treatment options for John’s underlying
traumatic brain injury pathology would be determined while decreasing all imminent risk

possibilities.

Based on forensic diversion recommendations and after consultation with the arresting police
officers and the Berks County District Attorney’s office, John was detained at jail. Subsequent
diversionary actions began to explore a level of adequate treatment for John related to TBI

pathology and treatment.

Jail-Based Diversion Planning (A2):

John was placed in a single cell on the jail’s medical unit. During several meetings and assessments
with various providers and professionals, John continued to display excellent compliance with all
jail programming, willingness to learn about his mental and cognitive concerns, and an excellent
level of investment into stabilizing his impulsive and unexplained anger outbursts. He stated, “I
just feel that sometimes my brain loses track of what I’'m doing and makes me so angry. Like I can
be reading about history and all of a sudden, I want to hurt someone. I don’t hear voices, it’s like

a switch just flips.”
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John continued to report TBI type effects while in jail and during the time the diversion specialist
met with him at the jail to build rapport. He stated, “My head just hurts sometimes, I get headaches
all the time. I throw up without warning. Flickering lights cause so much pain in my head.” John
started reporting these symptoms during the first meeting while he was in jail. It was evident that
his TBI pathology was his primary health concern and that there are no mental health markers that
should be considered at that point. From a pathology of behavior understanding, it became clear

that John needed TBI and Cognitive Rehabilitation supports and not psychiatric intervention.

The forensic team started a course of research into TBI and Cognitive Restorative Programs in
Pennsylvania which uncovered a new State funded program for “Early Onset TBI Rehabilitation.”
This program is grant funded and awarding of the state grant requires several levels documentation
that included historical and demographic information, current assessments, medical TBI
evaluations, social relationships, and academic performance. The team quickly prepared the
referral packet and began the referral process. After approximately two weeks, the referral packet
for TBI state programming was accepted and the residential program director of TBI Rehabilitation
agreed to meet John at the jail. The program director and her team conducted four separate
assessments with John while he was in jail and it was determined that John was an ideal candidate
for TBI Rehabilitation. They agreed to award him a grant of $200,000.00 for 16- month admission
into their TBI Cognitive Rehabilitation Residential Program (CRRP). His official acceptance and

move-in to the program would occur in about four months.

Once the team received confirmation of John’s acceptance into the CRRP, the district attorney and
John’s legal defense were notified. It was recommended that John remain in jail for the next three
months to continue his course of stabilization with jail-based reentry programming and that John

be released one month prior to the CRRP admission and admitted into the Mental Health Forensic
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Diversion Housing Program (MHFHP). The goal for his admission into our MHFHP was to
prepare John for re-integration into a program-based setting while under a supervised supportive

structure.

The district attorney’s office, John’s legal defense, and the judge agreed with the
recommendations of the forensic diversion specialist. An unsecured bail plan was filed, and John

was ordered to comply with all diversion conditions of the bail plan.

Unsecured Bail Diversion Plan (A2)

John was released from jail approximately three months after his arrest for charges of aggravated
and simple assault, harassment, possession and administration of fraudulent checks, possession of
illicit firearms in excess of $5,000.00, and terroristic threats. He was placed on unsecured bail and
the charges were to be held for continuance through his admission into Berks County’s Mental

Health Forensic Program.

John’s unsecured bail conditions-based diversion recommendations were as follows:

For one month, or until admission into the CRRP, you will comply with all conditions of your bail:

1. Maintain compliance with all the rules and conditions of the MHFHP

2. Maintain compliance with all of you outpatient treatment requirements

3. Begin a course of peer support

4. Begin participation with Berks County’s Forensic Mental Health Case Management
Program

5. Begin pre-trial supervision until your admission into the CRRP
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While in the MHFHP, John maintained exceptional compliance, ongoing eagerness to stabilize his
health, and significant initiation in life goal achievement, behaviors of motivation towards
rehabilitation, and insight into his own pathology as affected by TBI. John was able to live in an
independent living setting and comply with all re-integrative supports during the one-month

admission into the MHFHP.

CRRP Admission and Dismissal of Charges

John completed the one-month re-integrative condition of his unsecured bail. He was then admitted
into the CRRP. All of his charges were dismissed at this point and he was not convicted on any of

his original charges.

John was admitted and living at the CRRP which is approximately ninety minutes away from his
residence. He was in the CRRP for about four months where the focus is on long term cognitive
rehabilitation treatment for early onset TBI individuals. John is now connected to a team of
professionals as he lives independently in a CRRP apartment. To date, John has displayed
exceptional improvement during his rehabilitation process. He no longer carries any psychiatric

diagnoses and his only active medical diagnosis is Early Onset TBI.

John’s immediate goals for the future are to re-enroll into college, continue his road to TBI

understanding, independent living, and becoming an advocate for TBI awareness among our youth.

Case Example I1: Jane Doe Mental Health Forensic Intercept Point 2 (A2)

Mental Health Forensic Diversion Intercept Narrative for Jane Doe

Jane Doe was referred to the forensic diversion program by a mental health case management

provider who asked for a diversion assessment for her client. The Blended Case Manager (BCM)
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reported that Jane has an upcoming trial for theft of $55,000.00 from a non-profit social club where
she volunteered to manage the financial records and related charges. Jane was referred to us at pre-

trial intercept point of diversionary intervention.

Jane’s diversion narrative consists of several layers of mental health, criminology, and
pathological behaviors that exacerbated her ability to formulate healthy and rational decisions in
the 16 months leading up to her arrest. Her case manager reported that Jane was employed for
numerous years as a financial auditor for a private business, but that she consistently struggled

with her mental health stabilization, thus the need for case management services.

Her BCM continued to discuss that Jane is morbidly obese, lived in isolation, had poor physical
mobility, few social contacts, and a chronic feeling of suicidality. It was reported that Jane was
active in treatment; however, it was difficult for her to manage consistent appointment attendance
and commitments due to her limitation with transportation and the distance her current residence

is from nearby towns and cities.

Jane’s case presentation for referral at the pre-trial intercept point was atypical. Generally, the
forensic diversion program does not address theft charges in this range as a precautionary factor
in dealing with monetary bail conditions. However, it was in the best interest of Jane that the
diversion specialist consulted with the assistant district attorney (ADA) assigned to the case.
Knowing the ADA is an advocate for mental health criminal justice support, a diversionary plan
that offers support and other options was presented. This consultation was before the diversion
specialist met Jane, but based on the reliability of the BCM’s relationship with her and the overall
extent of her crime, there was a need for an immediate consult which was done in an effort to save

time and/or rule out any denial of such plan for related crimes. The ADA reported that Jane is
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facing numerous federal and state charges. He stated the federal charges would most likely be
dismissed at the pre-trial level, but Jane would still face serious charges with the likelihood of
extensive jail time. The Diversion Specialist offered consideration to assess Jane and determine an
underlying mental health pathology that could rule out any motive to commit such crimes. Based
on Jane’s referral presentation, Jane’s quality of life was presented to help the court make
conclusions as to any level imminent risk she would present to the community. The ADA agreed
to hold the charges for continuance of one month until a full assessment could be completed and

recommendations made to the court.

Initial Referral Our Program

The Diversion Specialist met with Jane two days after receiving the initial referral from her BCM.
Jane, her BCM, and a diversional specialist met at Jane’s home for approximately three hours.
This was to conduct a MHFDA in order to rule out motive and to support any exacerbated mental

health pathology as the driver to her crime.

Mental Health Forensic Diversion Narrative

Jane presents as morbidly obese and physical limited in mobility. She required a walker to help
move throughout her apartment. Jane appeared moderately hygienic and there were some concerns
with her ability to maintain herself and her home. However, this could be due to her obesity and

limited mobility.

Jane reported that she has been in mental health treatment her whole life and added that her life
has been marred with significant trauma, abuse, neglect, and minimal supportive networks. Jane
reported that as she aged, she did develop more supportive friendships. She continued to report

that she has always held employment and believes in working hard to be a responsible citizen. Jane
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reported only a high school education but that she has developed a skilled set in tax preparation

and financial records administration type services.

Brief Real Time Psycho-Forensic Assessment and Evaluation

Jane reported the last three years have been very difficult as her weight increased and she became
less mobile. She mentioned the difficulty she had in getting to work regularly and subsequently
earning an income relative to her daily living needs. It was also around this time that she started
playing video gambling games on the internet. Jane reported these games cost money and she
started paying to play. It was also at this time that she volunteered at a local non-profit social hall
to help manage the finances. Jane reported the past three years she became addicted to video
gambling and subsequently funded her addiction by stealing funds from the social hall. She was
able to detail each occurrence of theft, the amount of each theft, and what the stolen funds covered

in way of her addiction and daily living needs.

Upon presentation, Jane appeared labile, moderately depressed and with mild anxiety type features
in mood and affect. She was open to discussion but guarded with personal and historic questioning.
Jane displayed concerns with a poor lifestyle of wellness and with moderate concerns of hygiene.
She reported, “I have not cared about my weight and health for a long time. I have been so
depressed and angered about my trauma and terrible family supports. I just let myself go”. She
does not present any psychotic features and she is orientated to person, place, and time. She is an
intelligent, elderly woman in her 60’s that does display quality of insight and rationalization. There
were no cognitive or thought disorder concerns. Jane reported several areas of social relationship
isolation and an inability to form adequate emotional relationships. She reported, “I have lost

complete trust in any one person to care and love. | have no one, and everyone in my life has
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abandoned me or taking advantage of me. | was abused atonally, bullied often, and ignored by kids
as a child and later by adults. So, I just don’t know how to form good friendships that I can trust.”
Jane presented as a survivor of abuse to some form on an emotional level. Her overall personality
is like a depressive type personality disorder. When asked about the gambling abuse and theft of
the funds, she stated, “I am addicted to those games, it’s the only thing that makes me feel
something. | feel in control. | started stealing the money knowing | would get caught. But I didn’t
care. | didn’t want to feel depressed anymore, those video games and gambling helped numb my

depression and my abusive past.”

At the conclusion of the assessment, it appeared that Jane was living with some form of a
personality disorder, possibly a depressive type. This personality disorder most likely developed
as a behavior need to survivor and cope. Her overt behaviors say addiction; however, when the

layers of her pathology are removed, it was concluded that Jane is in emotional despair.

Based on the assessment, it was recommended that Jane be considered for acceptance into the
diversion program. Jane would not benefit from being in prison, a diversion from a prison sentence
would serve to help Jane become a contributor to society by paying restitution and improving her

overall quality of life.

Mental Health Forensic Diversion Plan

Recommendations were made to the ADA, Jane’s legal defense, the victims, and the presiding
judge for Jane’s case. Based on Jane’s overall level of poor health, her underlying features of
marked abuse and neglect, her willingness to comply with treatment, her ability to pay full
restitution, and the conclusion that her motive was not to steal money, but rather to not feel her

depressive pathology. Jane needed to cope with her pathology, she endeavored to a place of
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addiction as means to feel. Understanding the crime itself is significant, her behavior in the crime

would not serve to help Jane return to society after a lengthy prison sentence.

Jane’s case presented with numerous variables, of which diversion has not historically offered to
support in the past. It was clear Jane did not have a criminal motive, she was not an imminent risk
to society, and she was genuinely willing to offer full restitution. Jane was facing numerous
charges, of which carry a minimum sentence of 6-8 years in state prison. | presented the following

recommendation for Jane’s diversion from a conviction and sentencing to state prison:

1. Agree and comply with all recommendations at the point of agreed continuance of

your charges to unsecured bail.

no

Agree and comply with all conditions upon your admission into the Berks County

Mental Health Forensic Transitional Housing Program offered through our program.

3. Agree and comply with all recommendations upon admittance into our county’s Intense
Outpatient Program (IOP) and Addiction Treatment Group.

4. Agree and comply with all recommendations upon your admission into our county’s
mental health treatment court program.

5. Agree to pay 75% of the restitution with in the first year and the remaining 25% of the
restriction with in the second year.

6. Agree and comply with all treatment recommendations upon admission into our

Wellness/Lifestyle Program.

7. Agree and comply with all psychiatric medication management recommendations upon
admission into our Psychiatric Outpatient Program.

8. Agree and comply with all recommendations by your step-down provider upon

completion of the IOP.
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9. Agree and comply with all services offered through SAM, Inc. upon completion of the
intake.

10. Agree and comply with all recommendations provided by your peer specialist.

11. Agree and comply with all recommendations made by the Mental Health Forensic
Diversion Program.

12.  Agree and comply with all recommendations upon admission into our Job Readiness

Program.
13. Agree and comply with all treatment recommendations made by your entire support

team.

The victims, Jane’s legal defense, ADA, and the presiding judge all agreed to support Jane with
the recommended plan. Jane was placed on unsecured bail and ordered to comply with the above
plan. She also had status hearing checks in court every two months for the next year. If she
maintains her compliance for the next year, she will only be convicted of a much lesser charge and

never set foot into a prison.

Diversion Outcome

Jane was able to comply with the entire plan for one year and was able pay full restitution back to
the victim over the course of 18 months. She gained meaningful employment and started living a
life of wellness, independence, and recovery. Presently, Jane is living independently and recently
completed her last cycle of mental health treatment court. She has only received one conviction of

a summary offense.

Jane’s case offered a moment to really pay attention to what drives overt criminal behavior—often

taking time to listen, the person can be understood, and services are not fixated on the crime. When
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the layers of a person’s criminal actions are peeled away, and time is taken to learn what drives
such behavior, then more help can be offered as opposed to incarceration. Jane’s case was a
complete stretch to support based on her theft and its amount. This is an excellent example of the

judicial system working to help and not incarcerate.

Conclusion

Throughout the past several years, the forensic diversion program has offered individuals with
mental illness and criminal charges an opportunity to engage in treatment to address their mental
health concerns and/or other concerns that directly affect their behavior and interactions with

others. The case studies presented above are just two examples of this program’s success.

Our success is a direct reflection of the collaboration of our county’s stakeholders shared with
the development of our program. The impact of this collaboration has born significant fruit in
continuity of care. The continuity to foster support for this population among all stakeholders,
public office, law enforcement departments, and treatment providers is a direct reflection of the

regard each office has for the mental health population.

To continue our program’s goals of collaboration and continuity within the mental health
forensics population, our team conducts law enforcement trainings, presents at national
conferences, provides community education, and continues to engage our citizens about the

desensitization of the mental health population.
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Appendix 1

Tracking Statistics: Programs Inception through March 2020

Referral Source Tracking Statistics:

o Total # OF RETEITAIS: ..oveoeeeiee e nre s 1112
o Referrals from POIICE: .....coiiiiiceee e 398
o REfErrals fromM COUIMS:......ooiiiie ettt sttt sre e e enes 376
o Referrals from JAIIS/PIISON: .......coiiiiiiiiii e 244
e Referrals from Family, Agencies, Hospitals, Others: ........ccccccevviieiiieieiieseee e 94

Diversions Tracking Statistics:

e Total # of Diversions from Mental Health Forensic Intercept Points: ...........ccccovevvenane. 626
o Total # of Diversions at INtercept 0 (A2): ......eoeeeeeeieece e 326
o Total # of Diversions at INtErcept L (A2): ..ot 98
o Total # of Diversions at INtercept 2 (A3): ..oueeiieie et 84
e Total # of Diversions at Intercept 3 (Detainment/Jail/State Prison):.........c.cccocvevvviververnnnne. 118
o Total # of Diversion Referrals (Criteria NOt Met): .......ccocvevieiiieiic e 486

Total Charges & Convictions Diverted from:

e Total Charges (summaries, misdemeanors, felonies): ........ccccvvvrieienien e, 1408
e Total SUMMaries DIVErted O DiSMISSEA: .. ... 821
e Total Misdemeanors Diverted OF DISMISSEA: ..... ... e 433
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Total Re-Arrest and/Recidivism

®  TOMAI NEW ATTESES: ..ttt sttt et et e b e te et s be e beeseesae e teeneesreente e 33
e Total Arrests while in the diVErsion Program: ........cccccveveiieereeiesee e 17
Total Arrests after completion Of diVErsion Program: ...........cccceeeieeriesiesieese e 16
Appendix 2

Berks County Mental Health Forensics Program

Definition of Terminology Commonly used in our Program

1. Brief Real Time Psycho-Forensic Diversion Evaluation and Assessment: Our programs
clinical interview that concludes a contact referrals likelihood to present imminent risk
based on mental health diagnosis and symptoms. Based on the contacts presentation
during our programs interview we will determine if the contacts current behavior is based
on exacerbation of mental health pathology or if there is a criminal motive for which
contact is presenting.

2. Jail Based Diversion Planning: Based on our programs assessment and evaluation we
conclude the contact would be better served in a treatment program specified to their
current mental health pathology, thus diverting them from jail. Our program then
prepares recommendations to the court for the court’s ruling on diverting the person from
jail and into a specified treatment program.

3. Mental Health Forensic Diversion Contact: Any person who is referred to the program at

any of the four intercepts points of diversion.
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Mental Health Forensic Intercept Point 0: Any diversion referral provided through
Family, Supports, and/or police prior to an arrest.

Mental Health Forensic Intercept Point 1: Any diversion referral provided at an
arraignment or arrest point of intervention.

Mental Health Forensic Intercept Point 2: Any diversion referral provided at the pretrial,
sentencing and/or conviction point of contact.

Mental Health Forensic Intercept Point 3: Any diversion that occurs at the detainment,
local jail, state prison and federal incarceration point.

Mental Health Forensic Diversion: Any effort made to support an individual living with a
mental health disorder and their transitioning from one of the four intercept point and into
treatment-based program, all the while removing the likelihood on continued criminal
justice involvement

Mental Health Forensic Intercept Narrative: The referral sources initial observation,
information, and/or concerns for the referral at the initial point of contact

Mental Health Forensic Presenting Narrative: The Mental Health Forensic Diversion
Specialist initial discussion of the contacts global and historical personal information as
relevant to their involvement at the presenting intercept point.

Unsecured Bail Diversion Plan: Based on our programs evaluation and assessment we
recommend the person be placed on a bail plan which rules the person is to comply with
our program’s recommendations for an unspecified period of time. The unsecured bail

plan carries no monetary responsibility to the person, but conditions of compliance.
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Management Supervisor at Service Access & Management, Inc., Berks County, Pennsylvania.
She has worked to further develop the Forensic Mental Health Diversion Program, with Mr.
Brandon Sands, as well as develop and expand case management services specifically for the
forensic mental health population. Ms. Gosselin graduated from Albright College with a
Bachelor of Arts Degree in Psychology and from Marywood University with a Master’s Degree
in Social Work. Over the past 17 years, Ms. Gosselin has presented at National and International
Conferences in various topics including mental health, drug and alcohol, sex workers, prevention

of high-risk behaviors among youth, and HIV prevention.

In addition to her work in the behavioral health field, she continues to work as an independent
consultant, writing grant proposals, analyzing data, and working with a highly qualified
evaluation team for federally funded substance abuse grant programs focusing on at-risk
populations. Ms. Gosselin also works as a Peer Reviewer for SAMHSA grant applications. In
previous years, she has worked as an Adjunct Professor of Psychology at Albright College in

Reading, Pennsylvania.

Ms. Gosselin resides in West Reading, Pennsylvania with her husband, Mark, and 10-year-old
daughter, Sara. In her free time, she enjoys spending time with her family and playing soccer in a

competitive women'’s league.
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Contact Information:

Jillian Gosselin, MSW, LSW, CPSS

Diversion Specialist and Forensic Blended Case Management Supervisor at Service Access &
Management, Inc

(484) 987-5321

jgosselin@sam-inc.org

Biography

Brandon Sands, LPC, NCC, CABA, CPSS has assisted in the development of the Berks County
(Pennsylvania) Mental Health Forensic Diversion Program. Over the past 10 years, he has
implemented specific psycho-forensic parameters to assist in the diagnosis, treatment and
reintegration of the Forensic Mental Health Population. He speaks nationally on various topics
regarding the training, treatment, education, development and psychopathy of the Mental Health
Forensic population. Mr. Sands, along with Ms. Gosselin, have developed specified restoration
and reintegration services, guidelines, programs and initiative to assist with national awareness

and training for those providing any level services and support for this population.

Along with his work in the psycho-forensics field, Mr. Sands is also an Adjunct Professor of
Psychology for the past 17 years at Alvernia University. He is partner in a private practice that
serves five counties in Pennsylvania. In private practice, his treatment focus is primarily with
clinical, testing, sports, anxiety, and behavioral-related areas of practice. Mr. Sands is a Licensed
Certified Applied Behavioral Analyst that provides various testing, diagnosis, and treatment

services for the Intellectually Disabled populations.
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Interactions with Law Enforcement and Individuals with Autism

Kate Hooven

Abstract

The Center for Disease Control reported in March,2020 that the rates of autism have increased
from 1 in 59 to 1 in 54. With the rates continuing to rise, so too will the interactions of
individuals with autism and law enforcement. The circumstances and the outcomes of these
incidents will vary, but, one thing will remain constant, the need for training and education for
both the law enforcement community and individuals with autism in order to increase safety and

more positive outcomes. Here is one mother and her teenage son’s story.
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| saw the police car discreetly tucked under a tree on a country road. | knew without even
looking at my speedometer that | was going to meet the officer sitting in that police car in
person, and soon. Sure enough, within a few moments I was proven right. I saw the officer’s car
pull out from under the tree. My eyes kept darting from the road in front of me to my rearview
mirror, knowing full well what was coming behind me was almost as important as what lay
ahead. Then, the lights, the siren, and perhaps a word or two one shouldn’t say in front of their

kids.

Taking a deep breath to calm myself, | pasted on a smile and said, “Hey kids, I think mom is
about to get a speeding ticket.” There were the expected shrieks of, “What?”” and “Are you going
to go to jail?” along with the shaking fear that many of us exhibit when those red and blue lights
pull up behind us. I tried to calm my children’s fears by letting them know that I was not going
to jail, and that mommy may have been going a little over the speed limit and that at most |

would get a citation, a speeding ticket.

As | glided my car to the side of the road, I assured my 16-year-old son teenage son sitting next
to me that it would be fine, but, he did not look as though he believed me. In fact, I don’t think
my son heard a word | said because he had already gone into complete shut-down mode. My son
has autism. This kind of disruption, this kind of interaction with law enforcement was certainly
not part of his normal routine and if there is one thing my son craves, it is routine. He was

terrified.

After | provided the police officer with my license and registration, the officer tried to joke with
the kids about their law-breaking mother. A nervous giggle escaped from my daughter seated in

the back of the car, but, my son, seated in the passenger seat, sat stone still, face down staring at
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the floor mats with no response. My son acted as if he hadn’t heard the officer when the officer
directed a question at my son. He did not acknowledge the officer, he did not smile, he did not
take his eyes off the car floor mats. I know full well had I not been there to say, “My son has
autism and he is really, really nervous right now” that simple speeding citation could have ended

much differently.

Although verbal, in that moment of such heightened anxiety, my son was unable to form the
words, “I have autism.” My son does not carry any kind of autism identifier he could have shown
police; however, he does wear an autism awareness bracelet. But, prior to this incident, we did
not discuss what to do and what not to do, if stopped by the police. If | had not been there to
advocate for my son, his autistic behavior to an untrained police officer may have looked like
non-compliance. My son’s lack of eye contact could have led that officer to believe that my son
was lying or keeping something from him. Worst yet, had the lights and sirens overwhelmed my
sensory sensitive son to the point his sensory system could no longer handle such an onslaught of
stimuli, he might have jumped out of the car and ran to escape those sensations which could have

had dire consequences.

None of that happened because | was there to advocate for my son, who, as | mentioned, is
completely verbal but unable to communicate in times of stress. My son’s inability to
communicate his autism diagnosis to the police officer is not unique to him. Many individuals
with autism have communication deficits or communicate in a different manner, a manner many
of our law enforcement officers are unaware of if they have not been properly trained. This
leaves both the individual with autism and the officer at a disadvantage that could have negative

outcomes for both.
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For example, had I not been present and able to advocate for my son, a trained police officer may
have recognized my son’s silence and his lack of eye contact as signs of autism. Subsequently,
the officer could have asked, “Do you have autism?”” And although my son may not have been
able to verbally say, “yes,” he could have nodded his head which would have given the officer
the information he needed to move forward safely. My son and | have since had multiple
discussions on what my son should have done and what he will need to do if there is a next time.
One of the first things my son will do if there is a next time, is point to his autism awareness

bracelet if he is unable to form the words, “I have autism.”

This was one incident, for one individual with autism, but we continue to hear about similar
stories on the news and in other media outlets that these type of incidents are occurring with
more regularity and sometimes the outcome is positive, but sometimes it is not. The one variable
that seems to make a difference in these types of interactions and ensuing outcomes with law
enforcement and individuals with autism, is awareness and training. How can we expect our law
enforcement officers to understand and respect our individuals with autism, if we don’t educate
law enforcement on the various ways individuals with autism communicate, the types of
behaviors they may witness, or provide the officers with tools and strategies on how to safely
interact with individuals with autism? And equally as important, our individuals with autism
need to understand how to safely interact with law enforcement by learning what to do and what

not to do if stopped by police.

For five years, Pennsylvania’s ASERT (Autism Services, Education, Resources and Training)
has been providing training to justice system personnel, as well as training for individuals with
autism. The positive response and the effectiveness of the training is evident from the stories we

are hearing from both law enforcement, as well as, family members of individuals with autism.
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Four days following an ASERT autism training, two police officers were called to a home where
a young man with autism was struggling with escalating behaviors. The mother alerted the 911
operator that her son had autism and “would probably need restrained.” Upon approaching the
home, the police officers turned off their lights and siren and contacted the EMS Team who was
responding and suggested they do the same. Once they entered the home, the officers asked the
mother what her son’s interests were, what his sensitivities were and how he communicated.
Thanks to the officers’ understanding of autism following ASERT’s training, the young man was

able to walk unassisted to the police car and was taken to a local hospital without incident.

In trainings designed for individuals with autism and their family members, an ASERT team
member and a local police officer spend an hour explaining the importance of following the
laws, the role of a police officer and the do’s and don’ts if stopped by police, as well as, sharing
valuable resources such as Social Stories ™ to enable our individuals with autism to be better
prepared if they come into contact with law enforcement. These type of trainings not only benefit
the audience member, but they also make the local officer who participates more aware as he/she
is able to interact with these individuals with autism when they are not in a crisis situation which
is invaluable. ASERT has provided in-person training to over 8,000 law enforcement and first
responders as well as 1,400 participants in virtual trainings. The trainings are free and can be
tailored for time and content, depending on the needs of the audience. All trainings are
comprised of three content areas; clinical overview of Autism Spectrum Disorder including core
deficits and symptoms, Statewide Data from the Pennsylvania Autism Census and the Statewide
Survey of Justice System Professionals and how to practically apply information learned to

everyday job duties. The training can be completed in person or virtually.
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We cannot expect our law enforcement community to know the signs of autism and how to
safely interact with individuals with autism if we don’t provide them with the information and
the tools and strategies to do so. The same holds true for our individuals with autism. They must
learn what to do and what not to do if stopped by police in order to keep them safe. The

education and the awareness go both ways.

As a mother, my greatest job is to love and protect my kids. | taught them about stranger danger,
how to cross the road safely and what to do in case of a fire, but, until the day I got that speeding
ticket and saw my then 16-year-old son with autism completely shut down, | never had a
discussion on what to do if stopped by police. It is my job to keep my kids safe. It is my job to
PLAN (Prepare, Learn, Advise and Notify) for my kids’ safety, all of my kids, regardless of age
or ability. By educating law enforcement, educating the community, and educating individuals
with autism, we increase the odds that every time my son walks out our front door, he will come

back through that front door safer, understood and accepted.
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Forensic Peer Support Services: A Personal Perspective

Jaclyn Mailloux, CPS/Certified Peer Specialist

Abstract

The purpose of this article is to provide an inside perspective about the differences between
community peer support and forensic peer support. The article is written from the perspective of
a Forensic Support Specialist (FPS) who is employed with Pennsylvania’s Torrance State
Hospital-Regional Forensic Psychiatric Center and was tasked with developing/structuring their
new peer support program. The FPS has also had many years of experience working within the
community as a Certified Peer Specialist (CPS) so can give insight into what community CPS
work entails as well. Additionally, while there has been research directly relating to how
beneficial peer support programs can be within the community as well as within secured
psychiatric settings, there are not many first-person perspectives that have been published for
those who are seeking out more information pertaining to this subject matter. In this article one
can ascertain the aforementioned benefits, as well as areas in which we can still work towards

enhancing these evidenced-based programs.
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| have worked as a Certified Peer Support Specialist (CPS) at Pennsylvania’s Torrance State
Hospital- Regional Forensic Psychiatric Center (RFPC) for the past two years and subsequently
as a CPS in the community setting for six years. | began my employment with the RFPC almost
two years ago after working in the community at a private peer support agency. | had initially
enrolled in college to earn a degree in criminal justice; however, | did not identify a
specialization that | was interested in. As time passed, | found myself interested in Forensic Peer

Support.

My company, at the time, eagerly sent me to the Forensic Peer Support (FPS) training in 2015 as
my interest in the criminal justice system had increased greatly. While working with peers within
the community | recognized a lack of support offered to justice-involved individuals within the
jails/corrections system. | was able to clearly see that what we lacked most was assisting justice-
involved individuals within the jails themselves. | am a staunch believer in and advocate for peer
support services as | have been able to see so many life-changing experiences that peers have had

by the time they are ready to be discharged from services.

Most people who are attempting to understand the nature and value of peer support are generally
curious as to what the differences is between CPS as opposed to FPS. Peer support has been
defined in many different ways, however the Substance Abuse and Mental Health Services
Administration (SAMHSA) defines peer support as follows: “Peer Support encompasses a range
of activities and interactions between people who share similar experiences of being diagnosed
with mental health conditions, substance use disorders, or both. This mutuality - often called
‘peerness’- between a peer support worker and a person in, or seeking, recovery promotes
connection and inspires hope. Peer support offers a level of acceptance, understanding, and

validation not found in many other professional relationships.””! Peer support workers are able to
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lead by their own life experiences, which can immediately put a peer at ease. Just knowing that
their peer worker has “been there” makes rapport building that much quicker, which helps to
streamline the entire recovery experience. Moving on to the role of FPS: “FPS’s differ from
CPS’s in that they exclusively engage a population of individuals with psychiatric disabilities
who have had contact with the criminal justice system [...] To meet the needs of either jail
diversion or reentry programming initiatives, a number of state and local authorities have
supported the development of new ‘forensic peer specialist’ workforce. This workforce is
comprised of individuals with a history of mental illness and/or incarceration, who have achieved
a reasonable degree of stability in their own lives and are now employed by local government
and non-profit agencies to provide individualized support to others with psychiatric disabilities
and criminal justice involvements.”? It is important to note that one does not have to have a
history of incarceration in order to become an FPS. As previously mentioned, the individual must
have a history of mental illness while also having achieved a ‘reasonable degree of stability” in
their lives. Many businesses and institutions require that the potential candidate for an FPS
position have at least several years of recovery at the time of their interview and that they are

able to actively model that recovery to peers that they will be working with.

The RFPC made the decision to incorporate FPS services into their programming at which time |
was hired as the Forensic Peer Support Specialist. Coming into this position meant that | was
tasked with developing/structuring a brand-new peer support program for patients within the
RFPC. It was clear from the start of my employment that my prior work in the community was
very different from the work that | would be embarking upon at this secured facility. Admittedly,
| was very out of my element and so turned to researching similar facilities (that already had FPS

programs in place) in order to gain more knowledge about how we could best provide support to



Mailloux| 65

our patients. | was encouraged and quickly gained approval from my supervisors to reach out and
visit peer support staff at other facilities in order to gain the insight that | was seeking.
Establishing connections with my new contacts would prove to play an important role in my
efforts to understanding the inner working of the forensic environment, including the restrictions
specific to RFPC and how those restrictions might allow for the type of goal setting that a

community CPS would be accustomed to.

To best delineate peer support services being provided in these two very different types of
settings | will explain my experience in the community while working as a CPS in addition to
providing services in a locked-down state forensic psychiatric facility. Additionally, because the
peer support program at RFPC is still in development | would like to share what some of my

hopes are for the future regarding our new program.

Working in the community, CPSs are able to spend (billable) time with peers that have already
been assigned to the CPS by supervisors who had already completed a Strength Based
Assessment (SBA) in addition to developing an Initial Service Plan (ISP) with the peer. The CPS
is permitted to spend up to four hours per day, five days per week with a peer if the justification
for services was present in the CPS’s documentation of the session. During the time that a peer
and CPS spend with one another establishing boundaries and building rapport, the pair would
also clarify which goals listed on their treatment plan would take the most priority. Common
goals addressed with peers within the community setting include, but are not limited to, Wellness
Recovery Action Plan (WRAP), the development of Mental/Physical Advance Directives,
educational goals, and employability. The goals that each peer has are very individualized and
the peers oversee their own recovery process—they are strongly encouraged to take the lead in

this process.
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One who is employed as a CPS should ultimately develop an extensive knowledge of community
resources, as this is a huge part of what a CPS is able to assist a consumer with. There are often
many resources and/or benefits that a consumer might be eligible for that they are not yet aware
of. When building a network of contacts, it is important that the CPS is willing to reach out to
their colleagues so they can continue growing their knowledge of the various community
resources.

While peer support in the community does continue to grow, it also appears that it has been very
slow-moving in regards to FPS being available to mental health consumers at each of the points
of potential intercept. Because of this we continue to see mental health consumers who would
benefit from actual treatment rather than incarceration moving in and out of our criminal justice
system frequently. To further clarify, mental health consumers can become involved in the
criminal justice system if they are experiencing a mental health/substance abuse related crisis.
One potential point of intercept would be within the community, a point where a crisis usually
begins for an individual. “Diversion” is incredibly relevant and important when it comes to
individuals as it means that we are diverting them away from becoming justice involved. For
example, a Crisis Team could be contacted by the local police department if they are aware that
an individual is experiencing a mental health crisis. If the Crisis Team can assist the individual
by either deescalating them or another solution-oriented result, then the individual will have been
spared the painful and at times, traumatic experience of having to go to jail. Not only does
diversion help individuals from becoming part of a viscous cycle of criminal justice-
involvement, but it also spares the community the costs that are associated with housing

individuals in jail.
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Here is a brief account of the experience | have gained while being employed as a Forensic Peer
Support Specialist. The patients that are served here at the RFPC have come from county jails to
either receive treatment for their Serious Mental IlIness (SMI) or to be found

competent/incompetent to stand trial on whatever charges that they have been accused of.

A typical day at RFPC would include facilitating groups of patients that are interested in
developing new tools/concepts relating to coping skills, Cognitive Behavioral Therapy,
establishing boundaries, social skills training, and a continuing of topics relating to mental health
recovery. What occurs during an individual session varies depending on the peer that | am
having a session with. For example, there are many times that an individual will be experiencing
anxiety (which could have a variety of sources, including fear that stems from being around other
patients who might also be experiencing mental health symptoms or fear of the unknown, which
could stem from the fact that the patient is not allowed to know their discharge date under any
circumstances). When someone is experiencing anxiety, | want to be able to sit down with them
and just listen if that is what is needed in that moment by the patient. The peer is still encouraged
to take the lead and direct their CPS to provide the level of support they need. | make it a point to

model recovery to my peers rather than to preach it, as actions truly speak louder than words.

Being in a secured environment may mean that a patient is restricted in many areas of their lives;
however, it does not indicate a lack of significant opportunity for personal growth and recovery.
“Forming a supportive, professional relationship takes time, perseverance, and skill. Sometimes
it involves just being ‘ordinary’: listening, keeping a conversation going, saying very little
sometimes, not avoiding tricky subjects, and laughing together.”® When sitting down with peers,
| ask questions of them as we begin our session, for example starting with, “How are you doing

right now or since we have last seen each other?” As the patients and I discuss their everyday
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means of coping within the facility it not only helps the patient assess where they are at with

their own feelings/state of mind, but also to build rapport.

Once rapport has been established, a patient and | are truly able to begin speaking about their
lives in an honest way, so the patient is best able to benefit in their recovery. “Working together
to create a culture of safety means supporting people to understand how their life experiences
have contributed to their risk and the impact that this has had upon their safety and the safety of
others™ The patient and | will discuss very intimate details of their lives; such as what their
upbringing was like, if they suffered trauma, and how that trauma might still be impacting them.
Additionally, the patient must eventually come to terms with their own choices, some of which

have most likely led them to where they are today.

Although our FPS program at RFPC is running along quite smoothly, there are plans for future
positive additions to the program to ensure that we are utilizing best practices and offering our
patients the best care possible. Suggestions for continued development of FPS services would
include a step-down program, patient orientation, and peer crisis support. Having a step-down
program prior to discharge from an inpatient psychiatric setting would assist in lowering the
recidivism rate and prepare patients for their transition into the next level of care. “Psychiatric
(including forensic) patients who received this overlapping contact with support providers and
peer support were discharged after a shorter time in hospital and, a year post-discharge, reported
improved quality of life in terms of social relations compared to patients receiving treatment as
usual, although there was no group difference in global quality of life.””® In a step-down program,
patients who are being released back into the community would go through a skills development
based peer support program. Skills included would be coping skills, activity of daily

living/personal hygiene, medication management, anger management, emotion regulation, etc.
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Although peers are coached on some of these skills at one time or another during their stay on
the forensic unit, the specific type of coaching received in a step-down unit would be very
individualized, more detailed, and have fewer restrictions in place. To clarify, in a locked down
setting, patients have very limited abilities in their movements and having items in their rooms
with them (such as writing utensils and books). Fewer restrictions on a step-down unit could
include a patient working their way towards community outings with their FPS so the patient is
able to better prepare for their discharge back into the community. This could include the patient
actively being involved in their own care by ensuring connection with mental health support,
career counseling, substance abuse counseling, housing matters, navigating transportation
concerns, etc. By working their way towards community outings, the patient can actively

practice needed social skills when they go to their local drop-in centers and meet other peers.

Another future addition to the program would be a type of patient orientation. Upon admission to
the hospital, a peer support specialist would meet with the patient right away. This could be
beneficial to patients because the admissions process can be very unnerving for some
individuals, but especially for those who have never been to a hospital that functions like RFPC.
In the many discussions | have engaged in with patients, | have consistently been told that the
addition of an orientation program upon initial admission would be appreciated. | have also
experienced fear upon being admitted to a hospital before and it was due to a lack of patient-
centered care at the facility. When fear and anxiety kick in, it can magnify the symptoms those of
us with mental health issues experience. Having another individual present at the beginning of a
process who discloses that they, too, suffer from mental health and/or substance abuse challenges
could serve to really put a patient at ease. The orientation would ultimately make for a much

smoother admissions process for both the patient and the members of the treatment team who
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take part in that process. During moments where the patient must wait in silence for the next
phase of the admissions process, the FPS would have the ability to answer any questions that the
patient might have. Additionally, if the patient is actively experiencing mental health symptoms,
the FPS can assist the patient with utilizing coping skills in order to lessen/cease these
symptoms. This addition could also prove helpful to patients who struggle with
mistrust/animosity towards authority figures. This specific type of distrust can sometimes lead to
a negative start to the process, resulting in an individual becoming downright defiant, violent or

acting out behaviorally.

FPSs have the appropriate training and understanding regarding how to best approach an
individual who needs assistance with getting through such a challenging situation (being
admitted to an inpatient facility). The CPS attempts to develop rapport with as many patients as
possible to provide the most benefit when an individual is in troublesome circumstances such as
a crisis. It would also be helpful to patients and staff if the CPS assisted the patient by going over
minor grievances when appropriate, as this could assist with developing a more transparent
understanding of the complaint/grievance process. This could be a great opportunity for the

patient to practice advocating for themselves in a way that is productive and healthy.

Moving forward in the RFPC, FPS staff envision many additions to the Peer Support Program
that will continue to benefit our patients. While the restrictive environment can prove to be an
additional challenge in developing this evidenced-based program, there have been other facilities
that have proven it is possible. As research of our forensic facilities continues, we will persist in
enhancing our programs and learning from forensic partners so we may continue to provide

stellar care to the peers we serve.
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When Custody and Autism Intersect
Honorable Kelly C. Wall

Abstract

Family Courts are called upon to preside over the increasing number of cases involving Autism
Spectrum Disorder (ASD). However, judges are not trained on the challenges faced by ASD, and

are ill prepared to create effective court orders, especially in high conflict matters.

This article will focus on the resources available to assist judges in customizing orders to meet
the best interest of ASD children on a case-by-case basis. The article will also provide
recommendations on how to enforce the terms of the Order and suggestions to encourage co-

parenting.
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Everyday our court system deals with a variety of complex issues involving children. Juvenile courts
adjudicate children as dependents in family emergencies and sentence juveniles. Criminal courts deal
with children who are the victims of crime. Family courts make significant custody decisions. Family
court judges may preside over mundane issues such as soccer camp versus baseball camp, Monday
school holidays, or allocation of extracurricular activity fees. When the issue of physical custody of
children is involved however, the decisions become more complicated, especially when mental,
physical disabilities, and/or developmental disabilities exist. One of the latest and growing concerns
in family court is the sharp increase in the number of children who are diagnosed with Autism
Spectrum Disorder (ASD) and potential implications for court decisions. Particularly, courts are not
educated on the challenges facing these children and are unable to spot issues that are crucial to

making decisions.

Unfortunately, with the rapidly increasing number of children diagnosed with ASD, it is inevitable
that the number of children exposed to the court system will continue to rise, and parents of autistic
children will be seeking the Court’s guidance for appropriate custody resolutions. Most judges do not
know what ASD means and are not familiar with the challenges faced by autistic children. The
obvious solution is to provide training programs. However, training is not mandatory, and our judicial
system has not developed training resources to aid the courts. To date, the only source of training

comes from voluntary seminars and panel discussions.

In many other sectors of our community, autism awareness has become a priority, and training
programs have been developed for our first responders and prison personnel. The airlines, recreation
and entertainment industries have also developed resources. The public transit sector trains its
employees and has created programs geared toward encouraging independence for autistic
passengers. Judges make crucial decisions every day that directly affect children, and yet they are
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lacking essential knowledge of the needs of the growing autism population. How can the average
judge make sound custody decisions if he or she is not educated on the fundamentals of autism,
especially where the case involves a high conflict couple who refuse to communicate and/or will not
agree on the child’s diagnosis? To make matters worse, what happens when the lawyer has not

conducted his/her due diligence on the child’s diagnostic needs?

In the absence of formal training, the burden of educating judges falls on the lawyers who appear in
their courtrooms for custody matters. However, to effectively present cohesive and informative cases
to custody judges, it is essential for lawyers to understand what an autism diagnosis means and what
symptoms and limitations are prevalent in their respective cases. This article will focus on presenting
well thought-out custody cases to guide family judges through a meaningful analysis of the custody

factors to ensure effective and appropriate decisions that meet the best interests of autistic children.

What is Autism Spectrum Disorder?

ASD is a developmental disability with a wide range of symptoms. The characteristics of autism
present serious challenges to children and their families in all areas of their lives including, but not
limited to, living arrangements and social interactions. Children with ASD may also have limited
verbal and nonverbal communication, an inability to tolerate transitions, or sensory stimuli that
require a sensory free environment. ASD children can range from high functioning to low functioning,
and their need for consistency is often paramount to their stability and ability to control behavioral

patterns.

ASD has become one of the fastest growing developmental disorders in the United States with no
known cure, cause, or consistent method of treatment. It is important for the Court to understand that

no child with autism is the same; each has his or her unique characteristics. There is great diversity
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within the autism spectrum and no one tool to formally diagnose an individual. Dr. Stephen Shore,
an autism advocate who is also on the spectrum noted, “If you’ve met one person with autism, you’ve
met one person with autism.” Accordingly, it is essential that each child be assessed on a case-by-
case basis. Failure to classify the symptoms specific to each child may cause adverse and harmful
consequences when disrupting their routines. These factors are crucial to sound custody decisions and
therefore, it is crucial for the justice system to take the lead in supporting and understanding the needs

and challenges of the autistic population.
Autism Issues That Typically Come Before the Court

In custody matters, Courts are required to weigh 16 factors to determine the best interest of children.
23 Pa.C.S.A. §5328.! Courts hear testimony on each applicable factor and weigh them to determine
on appropriate custody schedules. With all things equal, courts are encouraged to grant parents shared
physical custody, which typically benefits neurotypical children. However, when a child is on the
spectrum, the standard custody schedule may not suit the unique diagnosis of the child, especially
where a child cannot tolerate transitions and/or requires a rigid routine. In those cases, Courts may
give greater weight to factors that may otherwise not be as significant in the average case. Judges hear
snippets of a case that an attorney has spent hours preparing, and it is advisable to assume the judge

has never presided over an ASD matter. Accordingly, good lawyers are well advised to utilize the

! See a full analysis of the 16 custody factors on ASD. When Custody and Autism Intersect, Pennsylvania Bar
Association Family Law section — Family Lawyer — Winter 2019-2020.
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custody factors to educate judges on the unique needs of the subject child and why an individualized

custody order is prudent.

The first question asked in every custody case is who performs the basic parental duties for the child?
In an intact family where there is a special needs child, it is not unusual for one party to coordinate,
transport and attend doctor and therapy sessions with the child. This same parent usually fills the role
custody factors to educate judges on the unique needs of the subject child and why an individualized

custody order is prudent.

The first question asked in every custody case is who performs the basic parental duties for the child?
In an intact family where there is a special needs child, it is not unusual for one party to coordinate,
transport and attend doctor and therapy sessions with the child. This same parent usually fills the role
of assuring the child’s medications are dispensed, special dietary needs are met, and daily routines
are adhered to. (Herein referred to as the “lead” parent). The other parent is usually the income earner
and not as involved with the day-to-day tasks. The working parent may not have been familiar with

the daily needs of the child.

In high-conflict custody disputes, it is not uncommon for parents to cease cooperating, and the parent
who was not directly involved in the daily care of the child no longer recognizes the lead parent as
the decision-maker. The uninvolved parent may wish to take a bigger role in the care of the child, or
sadly, may attempt to thwart the efforts of the lead parent due to the acrimonious relationship. Under
these circumstances, the Court will want to know who the lead parent was, the duties performed on
behalf of the child and whether that parent should continue to act as the decision-maker, especially
where the divisive relationship overcomes the ability to co-parent. When the parties cannot cooperate

with each other and cannot agree on a plan of action, the child’s daily treatment plan and routines
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may be adversely affected, and therefore it is crucial for the Court to take these issues into

consideration.

The presiding judge will have limited knowledge of the facts of the case until the day of the hearing,
and if the judge has limited exposure to cases involving autism, there will be a lack of understanding
as to why a unique custody order may be in the best interest of the child. Accordingly, the attorney
must present his/her case effectively to demonstrate why specific custody provisions are necessary.
The Court may also interview the child to determine which household provides the comfort and
stability the child needs.? For example, the father may be remarried with a new baby while mom lives
by herself. If the child has an intolerance to sensory stimuli, a crying baby or a new stepmother may
be jarring to that child who cannot tolerate noise or requires routine. As noted above, the Court should
assess each child’s characteristics on a case-by-case basis, and a child who can articulate his/her needs

would be invaluable to the judge.

The custody factors provide an excellent opportunity to highlight the pertinent issues to the Court.
Although the factors collectively aid the courts in determining the best interest of children, some of
the factors are more critical in the judge’s analysis as to which parent is most likely to meet the child’s

specialized care, is more willing or able to co-parent, and can provide stability and consistency in a

2 A judge may take into consideration the “well-reasoned preference of the child, based on the child’s maturity and
judgment.” 23 Pa.C.S.A. §5328 factor 7. The judge’s decision to interview will most likely depend on where the
child is on the spectrum and the child’s ability to communicate and understand the nature of the proceedings.
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household which is best suited to address the child’s physical needs. In summary, the custody factors

serve as an important resource for attorneys and courts to ensure positive custody outcomes.

The Role of Attorneys: Advocates or Counselors

The people best suited to understand the needs of their autistic child are the parents. However, when
parties are at odds about the child’s diagnosis and services and the relationship is toxic, it is unlikely
that the parties will reach a consensus on the best interest of their child. The stakes get higher when
the autistic child is not verbal or cannot communicate his/her concerns, fears, or preferences. High
conflict cases are challenging under normal circumstances, however, when the issues are complex
and the parties cannot agree on anything regarding the child, it falls upon attorneys to investigate,

assess the facts, and determine the merits of their case.

Attorneys are retained to advocate on behalf of their clients however, an uneducated lawyer may not
be aware that what works for traditional children may not work for autistic children. For example, a
shared physical custody schedule may work for one child, but not for a child with autism who may
not favor transitions, inconsistent schedules, or disruption to his or her routine. What if you are
representing a party who is pushing for shared custody and does not realize the consequences of a
shared custody order or a parent who insists on shared custody despite the adverse effect on the child?

What are your responsibilities to your client? Does an attorney have any obligation to the child?

In situations like this, the role of the lawyer can be confusing and at odds. Rule 2.1 of the Rules of
Professional Conduct advises that an attorney should act as an advisor. In that case, does an attorney
have an obligation to advise the client that a judge may give greater weight to factors that are not in
the client’s favor? Conversely, Rule 1.37 recommends that a lawyer act with zeal in advocating for

the client’s behalf regardless of the child’s needs. Should the attorney counsel the client on the
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difference between the needs of an autistic child and a traditional child? How can an attorney give
any advice to a client if he or she does not understand the nature of an autism diagnosis? What happens
during the case if the lawyer determines that the child’s special needs outweigh the client’s objectives?
Is there an exception to the lawyer’s duty to be a zealous advocate? There are no easy answers and
every case will present its own unique facts. Regardless of the role the attorney is playing, a lawyer’s
representation is all encompassing and he or she must act responsibly and exercise due diligence in

presenting custody cases.

High Conflict Custody Orders

Once the judge understands the family dynamics and the needs of the autistic child and determines
that a custom designed order is required, what strategies are available? How does a judge determine
what directives should be included in an order that meets the needs of the child? What happens in
high conflict cases where the parties simply cannot communicate, do not agree on the child’s
diagnosis, and refuse to co-parent? How should a judge address these issues? How does the Court
ensure that the order is enforced once the parties leave the courtroom? It is difficult, especially in
cases where lawyers are not able to communicate the needs of the child and/or are ill prepared to
propose appropriate custody schedules. With or without educated advocates, judges are required to

enter orders which address the best interest of autistic children.

Fortunately, judges have discretion in creating custody orders and there are several options available
to the Court. Some of the suggestions presented in this article may already be employed by family
courts judges. Judges may also utilize orders from other high conflict cases that may not involve
autistic children but contain applicable provisions, and/or they may use some creativity and add

specific directives based on the issues presented in each case.
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Often, parties can’t agree on the child’s diagnosis, or the parties attend separate conferences with
service providers and interpret the information inconsistently. In those cases, judges may enter pro-
active custody orders directing the parties to meet with the child’s treatment team together. If the
parties are receiving the same diagnosis and prognosis from a trusted qualified medical provider, they

may be more inclined to cooperate with each other on a consistent treatment plan.

If a parent has not been involved with the child’s treatment or refuses to accept the child’s diagnosis,
the Court may order that parent to meet with the treatment team and/or attend the child’s therapy
appointments to observe the sessions firsthand. Attending one of these meetings may be a major eye
opener for the parent who has not been the lead parent in attending to the child’s day-to-day care. A
meeting with the child’s medical providers and/or attending the child’s therapy sessions may
enlighten the “non” lead parent and provide a new understanding on why the child’s routine is so
critical. That parent may be more inclined to work closely with the lead parent to discuss and agree

upon a consistent routine in their respective households.

If the parties are still at odds, the order may require parties to attend co-parenting counseling with a
therapist who is familiar with special needs or autistic children to help develop parenting strategies
to ensure consistency for their child. The Court may also instruct the therapist to report if one parent

IS not cooperating, is antagonistic, or is obstructing the process.

In situations where communication has been difficult or nonexistent, the Court may order parties to
download online applications such as OurFamilyWizard to exchange information through emails and
calendars. The parties can utilize the program to list all medical and therapeutic appointments, provide
updates on health and welfare concerns, and monitor diet and medication dosages. As the parties’

respective households change (i.e., new significant others, babies or stepsiblings) the child’s behavior
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may change and he/she may have difficulty adjusting. An online program may make it easier for
parents to share their concerns and changes in the child’s behavior and may encourage consistency in
the child’s care while avoiding toxic communication. This app is also a valuable resource to determine
whether the parties are communicating. If a party is claiming that he or she was not contacted prior
to a unilateral decision, the Court can review the communications and timeline to determine
credibility. The online apps are an invaluable tool to monitor the parties’ communication history and

willingness to co-parent.

What happens when one party refuses to communicate with the other party, refuses to comply with
the recommendation or treatment plan of the child’s providers, or thwarts the efforts of the other party
to follow the recommendation of the child’s providers? Courts may authorize third parties to
intercede. For example, the Court may authorize the school nurse to administer medication if one
parent is not compliant and refuses to medicate the child. In cases where the other parent is disruptive
and refuses to communicate or cooperate, the court may grant sole legal custody to the lead parent to

make decisions regarding the child’s treatment plan.

In summary, well thought-out custody orders that are crafted to meet autistic children’s essential
needs may encourage parties to co-parent and be more willing to discuss and agree on consistent
strategies and treatments plans. In the end, if the parties refuse to communicate and/or refuse to

understand the needs of the child, there may be dire consequences for the child.
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